
ORDER ON DEBTOR'S MOTION FOR HARDSHIP DISCHARGE
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for the
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S avannah D ivis ion

In the m atter of: )
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BENJAMIN R. FOSTER )
) Num ber 88-41321

Debtor )

ORDER ON DEBTOR'S MOTION FOR HARDSHIP DISCHARGE

Debtor 's case was filed November 29, 1988, and her Chapter 13 plan was

confirmed by Order  dated July 19, 1989, proposing to pay 100% of unsecured claims as

filed.  On  Ma y 23 , 199 4, the C hap ter 13  Tru stee m ove d to  dism iss the c ase d ue to  Debtor 's

defau lt in m akin g reg ular  mo nthly pa ym ents  to the plan.  In response, the Debtor filed a

Motion seeking a hardship discharge on June 20, 1994, and the case was heard July 27.

Debtor has not made a payment to the Chapter 1 3 Trustee since D ecembe r,

1993, and  a balance of $2,539.00 remains to be paid into the case in order to fulfill the

terms as originally contemplated.  By way of explanation, Debtor's evidence revealed that



he was gain fully emp loyed at the time  of co nfirmation, but, because of medical reasons

of a very serious nature, w as unable to co ntinue wo rking.  Deb tor's evidence further

revealed that he has sought recovery of Soc ial Sec urity b enefits  base d on  total dis ability

which were administratively denied, but that a hearing had been requested to review that

den ial.  

Because the receipt of Social Security benefits or other income rather than

earnings from gainful employment would still enable to Debtor to fulfill the terms of his

plan, and because Debtor's counsel was unfamiliar with the current status of the Social

Secu rity case, I left the record open for Debtor's Social Security counsel to advise the

Court  of the statu s and prognosis of his Social Security claim.  On August 1, 1994,

Debtor 's Social Security counsel addressed a le tter to the Court which revealed that

counsel anticipates that the disability claim will ultimately be approved, but the hearing

has not been  held .  The  letter w ent on to  state, ho wever, th at any  award o f Soc ial Sec urity

ben efits w ould  not incre ase th e Debto r's income b ecause "M r. Fos ter w ill likely h ave to

reimburse the private long-term  disability insurer for ben efits tha t he has rec eived  and  will

have his prospec tive p rivate lo ng-te rm d isability  ben efits offs et on  a do llar-for -dolla r bas is

by th e am oun t of Socia l Sec urity  disability  insu ranc e benefits  wh ich h e rec eive s."

Based on this information, it appears to the court that Debtor has been 



111 U.S.C. § 1328(b) provides:

recieving disab ility ben efits thro ugh  priva te insurance since the end  of 19 93.  T hus , wh ile

Debtor may hav e suffered a reduction in income as a resu lt of this u nfor tuna te chan ge in

his health , the im plicatio n raise d from the evid ence  at the h earing tha t the D ebto r is

without any income pending a resolution of the Social Sec urity c laim is  app aren tly

inco rrect.   Clearly the Debtor continues to have regular income, albeit from insurance or

in the future from the Social Security Administration, and as a result, it was incumbent

upon him  to seek a modification of his plan based upon his change in income rather than

a hard ship  discharg e.  See 11 U .S.C. § 1328 (b)(3).1  "[M]odification of the plan is thus a

solution to the debtor's problems which is preferred by the Code.  It should be attempted

whenever  it is feasible for the debtor, who could thereby preserve the normal Chapter 13

discharge.  The  Debtor's  failure  to establish th e imp ractica lity of modification is, standing

alone, fatal to the motion."  In re W hite, 126 B.R . 542, 545 (B ankr. S.D.Ga . 1991) (quoting

in part 5 Collier on Bankruptcy, ¶ 1328.01[2][b][ii] at 1328-17 (1 5th ed. 199 1)).

Accordingly, the Debtor's Motion is denied and the Trustee's Motion to D ismiss the case

is granted.

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge



Dated at S avan nah , Geo rgia

This         day of September, 1994.


